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COMMENT COMMENT 

favor of those who presented themselves in proper condition for 
admission. 

Tickets on which any conditions were printed or restrictions 
made in writing or printing by the original vendor were ex- 
cepted from the operation of the act. In the case of Greenberg 
v. Western Turf Assoc., 140 Cal. 360, the Supreme Court of 
California held the act to be constitutional and by this decision, 
probably for the first time, a theatre ticket was made property 
in the full sense of the word. 

Conceding therefore that the regulation of traffic in 
theatre tickets is beyond the police power of the state, the deci- 
sion in the latest case (Ex Parte Quarg) is justified by the statute 
of 1903, making the ticket property when sold without condi- 
tions. The distinction drawn between the regulation of allsales 
and the prohibition of sales at an advance while clear enough is 
unnecessary to the decision of the case. 

While all theatre-goers realize and feel the effect of the 
tendency to manipulate the sale of tickets for all the popular 
amusements and to hold the most desirable seats at almost pro- 
hibitive figures, a summary of the decisions would indicate that 
the remedy must be provided by the proprietors or managers of 
the amusements and that such control or regulation is entirely 
beyond the power of the Legislatures. 

THE RIGHT OF A JURY TO DRAW ANY INFERENCE FROM THE 

REFUSAL OF A PARTY TO WAIVE PRIVILEGE. 

In the late case of the Penna. R. R. Co. v. Durkee, decided 
July 24, 1906, the U. S. Circuit Court of Appeals for the second 
circuit overrules the Appellate Division of the New York Su- 
preme Court, by holding that in an action for damages, for in- 
juries to the person, the trial judge properly refused to charge 
the jury that they might infer that the plaintiff's refusal to waive 
her privilege, and allow her physician to testify as to her con- 
dition, was due to the fact that such testimony would have been 
unfavorable to her, or in fact to make any inference at all. 

This question of inference from refusal of party to waive priv- 
ilege has been a long mooted one, and in the case of Deutschmann 
v. Third Ave. R. R. Co., 87 App. Div. 503, where the facts were 
very similar, the Appellate Division holds directly opposite to 
the case under discussion, and in the opinion says; "the jury is 
always justified in talking into consideration the attitude, ap- 
pearance, and acts of parties and witnesses upon a trial, and to 
deduce therefrom such inferences as fairly arise out of the given 
circumstances, and we see no reason why they may not also take 
into consideration any objection interposed which shuts out the 
introduction of testimony. And in William v. Roch R. Co., 3 App. 
Div. o19, the court in discussing this question says: "I think the 
rule is as applicable to a case in which a party fails to interrogate 
a friendly witness, so situated as to be presumed to have know- 
ledge of the existence or non-existence, of the vital facts in 
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issue, as it is in the case of a failure to produce such a witness. 
I think the omission to interrogate a friendly witness in respect 
to facts presumably within his knowledge, is more significant 
than the failure to call such a person as a witness, and that the 
presumption that the testimony would not have been favorable 
to the party's case is stronger than the one which arises from the 
failure to produce such a person as a witness." To like effect 
are Kane v. Rochester Ry. Co., 74 App Div. 575, and People v. 
Hovey, 92 N. Y. 554. The upholders of this strict construction, 
adopted by the Appellate Division, base their opinion also on the 
ground of fraud and the great dangers arising from the abuse of 
the privilege where a more liberal view is taken. 

CONTRADICTORY STATEMENTS-STATEMENTS CONSISTENT WITH 

TESTIMONY. 

In Burks v. State, 93 S. W., 983, decided by the Supreme 
Court of Arkansas, in March, 1906, it was held that where a wit- 
ness has denied having made statements contradictory of his tes- 
timony, and evidence of contradictory statements is admitted, 
former statements of his consistent with his testimony are not 
admissible to support him, in the absence of proof of change in 
the circumstances or relations which might have prompted a 
recent fabrication or design to misrepresent the facts. 

In Robb v. Hackley, 23 Wend. 52, it was strongly asserted by 
Bronson, J., "But as a general, almost universal rule, evidence 
of what the witness has said out of court, cannot be received to 
fortify his testimony. It violates the first principle in the law 
of evidence to allow a party to be affected either in person, or 
property, by the declaration of a witness made without oath. 
It is no answer to say that such evidence will not give credit 
and, therefore, can do no harm. Evidence should never be given 
the jury which they are not at liberty to believe." 

Formerly in England, previous consonant statements by a 
witness were considered admissible in evidence to support his 
testimony, given by him at the trial, the same as previous incon- 
sistent statements to impeach him. IMcCord v. State, 83 Ga. 521. 

This broad rule, however, was found to be radically unsound 
and from the time of the case Kingv. Parker, 3 Douglass 242, 
has generally been considered as exploded. 

A remnant of the rule may be expressed as we find it in i 

Thomp. Tr Sec. 574, where the witness is charged with testify- 
ing under influence of some motive prompting him to make a 
false statement, it may be shown that he made similar state- 
ments at a time when the imputed motive had no existence. 
This view is entertained by Greenleaf, but he otherwise follows 
the great weight of authority which hold that such statements 
are not admissible in evidence to fortify the testimony of the 
witness. 

The most that could be claimed for such testimony in this 
view, would be, that it rendered the last statement more prob- 
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